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(i) One or more provisions of the rail-
road’s operating rules that require re-
sponse to signals that display less than
a ‘‘clear” aspect, if the railroad oper-
ates with a signal system that must
comply with part 236 of this chapter;

(ii) One or more provisions of the
railroad’s operating rules, timetable or
other mandatory directives that re-
quire affirmative response by the loco-
motive engineer to less favorable con-
ditions than that which existed prior
to initiation of the test; or

(iii) Provisions of the railroad’s oper-
ating rules, timetable or other manda-
tory directives the violations of which
by engineers were cited by the railroad
as the cause of train accidents or train
incidents in accident reports filed in
compliance with part 225 of this chap-
ter for the preceding year;

(2) Be conducted that so that the ad-
ministration of these tests is effec-
tively distributed throughout whatever
portion of a 24-hour day that the rail-
road conducts its operations;

(3) Be conducted so that individual
tests are administered without prior
notice to the locomotive engineer
being tested; and

(4) Be conducted so that the results
of the test are recorded on the certifi-
cate and entered on the record estab-
lished under §240.215 within 30 days of
the day the test is administered.

[66 FR 28254, June 19, 1991, as amended at 74
FR 68184, Dec. 23, 2009]

§240.305 Prohibited conduct.

(a) It shall be unlawful to:

(1) Operate a locomotive or train past
a signal indication, excluding a hand or
a radio signal indication or a switch,
that requires a complete stop before
passing it; or

(2) Operate a locomotive or train at a
speed which exceeds the maximum au-
thorized limit by at least 10 miles per
hour. Where restricted speed is in ef-
fect, only those violations of the condi-
tional clause of restricted speed rules
(i.e., the clause that requires stopping
within one half of the locomotive engi-
neer’s range of vision), or the oper-
ational equivalent thereof, which cause
reportable accidents or incidents under
part 225 of this chapter, shall be consid-
ered instances of failure to adhere to
this section; or

§240.305

(3) Operate a locomotive or train
without adhering to procedures for the
safe use of train or engine brakes when
the procedures are required for compli-
ance with the Class I, Class IA, Class
II, Class III, or transfer train brake
test provisions of 49 CFR part 232 or
when the procedures are required for
compliance with the class 1, class 1A,
class II, or running brake test provi-
sions of 49 CFR part 238;

(4) Fail to comply with any manda-
tory directive concerning the move-
ment of a locomotive or train by occu-
pying main track or a segment of main
track without proper authority or per-
mission;

(5) Fail to comply with prohibitions
against tampering with locomotive
mounted safety devices, or knowingly
operate or permit to be operated a
train with an unauthorized disabled
safety device in the controlling loco-
motive. (See 49 CFR part 218, subpart
D, and appendix C to part 218);

(6) Be a Designated Supervisor of Lo-
comotive Engineers, a certified loco-
motive engineer pilot or an instructor
engineer who is monitoring, piloting or
instructing a locomotive engineer and
fails to take appropriate action to pre-
vent a violation of paragraphs (a)(l)
through (a)(5) of this section. Appro-
priate action does not mean that a su-
pervisor, pilot or instructor must pre-
vent a violation from occurring at all
costs; the duty may be met by warning
an engineer of a potential or foresee-
able violation. A Designated Super-
visor of Locomotive Engineers will not
be held culpable under this section
when this monitoring event is con-
ducted as part of the railroad’s oper-
ational compliance tests as defined in
§§217.9 and 240.303 of this chapter.

(b) Each locomotive engineer who has
received a certificate required under
this part shall:

(1) Have that certificate in his or her
possession while on duty as an engi-
neer; and

(2) Display that certificate upon the
receipt of a request to do so from

(i) A representative of the Federal
Railroad Administration,

(ii) An officer of the issuing railroad,
or
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(iii) An officer of another railroad
when operating a locomotive or train
in joint operations territory.

(c) Any locomotive engineer who is
notified or called to operate a loco-
motive or train and such operation
would cause the locomotive engineer to
exceed certificate limitations, set forth
in accordance with subpart B of this
part, shall immediately notify the rail-
road that he or she is not qualified to
perform that anticipated service and it
shall be unlawful for the railroad to re-
quire such service.

(d) During the duration of any cer-
tification interval, a locomotive engi-
neer who has a current certificate from
more than one railroad shall imme-
diately notify the other certifying rail-
road(s) if he or she is denied recertifi-
cation by a railroad or has his or her
certification revoked by a railroad.

(e) Nothing in this section shall be
deemed to alter a certified locomotive
engineer’s duty to comply with other
provisions of this chapter concerning
railroad safety.

[66 FR 28254, June 19, 1991, as amended at 58
FR 19004, Apr. 9, 1993; 64 FR 60993, Nov. 8,
1999; 74 FR 68184, Dec. 23, 2009]

§240.307 Revocation of certification.

(a) Except as provided for in
§240.119(e), a railroad that certifies or
recertifies a person as a qualified loco-
motive engineer and, during the period
that certification is valid, acquires in-
formation regarding violations of
§240.117(e) or §240.119(c) of this chapter,
which convinces the railroad that the
person no longer meets the qualifica-
tion requirements of this part, shall re-
voke the person’s certificate as a quali-
fied locomotive engineer.

(b) Pending a revocation determina-
tion under this section, the railroad
shall:

(1) Upon receipt of reliable informa-
tion indicating the person’s lack of
qualification under this part, imme-
diately suspend the person’s certifi-
cate;

(2) Prior to or upon suspending the
person’s certificate, provide notice of
the reason for the suspension, the
pending revocation, and an opportunity
for a hearing before a presiding officer
other than the investigating officer.
The notice may initially be given ei-
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ther orally or in writing. If given oral-
ly, it must be confirmed in writing and
the written confirmation must be made
promptly. Written confirmation which
conforms to the notification provisions
of an applicable collective bargaining
agreement shall be deemed to satisfy
the written confirmation requirements
of this section. In the absence of an ap-
plicable collective bargaining agree-
ment provision, the written confirma-
tion must be made within 96 hours.

(3) Convene the hearing within the
deadline prescribed by either para-
graph (c)(1) of this section or the appli-
cable collective bargaining agreement
as permitted under paragraph (d) of
this section;

(4) Determine, on the record of the
hearing, whether the person no longer
meets the qualification requirements
of this part stating explicitly the basis
for the conclusion reached;

(5) When appropriate, impose the per-
tinent period of revocation provided for
in §240.117 or §240.119; and

(6) Retain the record of the hearing
for 3 years after the date the decision
is rendered.

(c) Except as provided for in para-
graphs (d), (f), (i) and (j) of this section,
a hearing required by this section shall
be conducted in accordance with the
following procedures:

(1) The hearing shall be convened
within 10 days of the date the certifi-
cate is suspended unless the locomotive
engineer requests or consents to delay
in the start of the hearing.

(2) The hearing shall be conducted by
a presiding officer, who can be any
qualified person authorized by the rail-
road other than the investigating offi-
cer.

(8) The presiding officer will exercise
the powers necessary to regulate the
conduct of the hearing for the purpose
of achieving a prompt and fair deter-
mination of all material issues in con-
troversy.

(4) The presiding officer shall con-
vene and preside over the hearing.

(5) Testimony by witnesses at the
hearing shall be recorded verbatim.

(6) All relevant and probative evi-
dence shall be received unless the pre-
siding officer determines the evidence
to be unduly repetitive or so extensive
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